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Reply Brief for Appellants.

The brief of appellees herein raises, so far as we

have been able to digest the same, eight points. We
will take these up in the order in which they appear

in appellees' brief.

I.

The first contention of appellees is that it is well

settled that an action in rem will lie against the

(Steamship Company for breach of a marine contract

for not carrying a passenger safely and without in-

jury.

This is true only to a limited extent as set out in

our opening brief. A Steamship Company does not

become by its contract the insurer of the safety of a

passenger. It is, therefore, not a contract to carry

safely but is a contract to carry the passenger from

the place of his embarkation and to deliver him at

the point of his destination, using the highest degree

of care and skill which the means of conveyance em-

ployed and the circumstances of the case will permit.

We submit that the case of Pacific Whaling Co. v.

Grinsmore, 117 Fed. 68, does not sustain the conten-

tion sought to be inferred by its citation. We are

not hesitant to admit that where a passenger pur-

<3hases first-class passage, it is a breach of the con-

tract to furnish steerage passage, which is the case

above cited. Furthermore, in that case it was found

that the food and accommodations were improper

under the contract.



n.

THE FINDINGS OF THE TRIAL JUDGE WILL
NOT BE REVERSED ON APPEAL UNLESS
CLEARLY AGAINST THE WEIGHT OF
THE EVIDENCE.

This we do not deny. What those findings were

and that they were not sustained by the weight of

the evidence, and in many cases were not sustained

by the evidence at all, we have pointed out in our

opening brief, pages 15 to 37, inclusive.

III.

THE INJURIES RECEIVED.

(a) The statement on page 8 of appellees' brief

that we have endeavored "to make light of the in-

juries sustained," is we submit not true nor borne

out by our brief. We have fully set forth what those

injuries were, and have quoted aU the evidence on the

points to show how serious were the injuries and

how long the appellees were confined to the hospital

on account thereof.

(b) The statement on page 11 of appellees' brief

that "The pain, suffering and inconvenience and the

injuries sustained, and the tvant of care on the part

of the master of the steamship, as well as the surgeon,

must he taken into consideration'^ (italics ours), we

deny to be a correct statement of the law in the fol-

lowing particulars

:

1. It is not a part of the duty of the captain or

master of a steamship such as the S. S.

"Korea," carrying hundreds of steerage

passengers, to care for an injured passenger.



His duties as chief navigating officer and as

officer in charge of the ship are such that it

is impossible for him to care for injured

passengers. To perform that service, there

is provided a surgeon, and except for the

most general oversight of the health and

safety of the passengers, the master's duties

cease upon the exercise of due care in the

selection of a competent surgeon.

2. The want of care of the surgeon, were there

such, which we most earnestly deny, is not,

under a long line of cases, many of which

we have quoted in our opening brief, at-

tributable to the ship. The responsibility

of the ship ceased upon the exercise of due

care in the appointment and selection of

the surgeon. That such care was used in the

case at bar is not even sought to be contra-

dicted. (Tr., pp. 31 to 51, inch)

(c) The doctrine that the master and/or officers

stood in loco parentis, we submit, does not apply to

the passengers. The only case cited by counsel,

namely. The M. E. Ltichenhach, 174 Fed. 265, was as

different from the case at bar as could very well be

imagined. In the Luckenbach case, one of the crew

fell ill of typhoid fever, and the master neglected to

secure for six days any medical attention for the sick

man, although the ship was then in port and medical

attendance could with comparative ease have been

secured. That the Luckenbach case sustains the

proposition that the master and/or the officers of a

passenger steamship stood in loco parentis to a female



passenger is a stretch of language and a strain to the

imagination which we cannot follow.

IV.

''THE SEA WAS ROUGH AND THE WAVES
WERE DASHINO OVER THE LOWER
DECK UPON WHICH THEY WERE
STANDING, AND IT WAS ALSO RAINING
AND THE DECK WAS ALSO WET AND
SLIPPERY."

It is evident that counsel for appellees have been

driven to this horn of the evidentiary dilemma in

order to sustain the validity of the testimony of their

witnesses. If this be a correct statement of the evi-

dence, then nothing can save appellees from the con-

clusion that they were guilty of the grossest of con-

tributory negligence in standing and watching this

display of angry sea and sky for twenty minutes, each

minute of which invited disaster which finally over-

whelmed them.

V.

NEGLIGENCE CLEARLY PROVEN.
The statement on page 17 of appellees' brief, that

the quarters in which these appellees lived "the Trial

iCourt found to be narrow, confined, ill-ventilated and

only fit for animals to be placed in, " is a reckless mis-

quotation of the decision of the Trial Judge. We are

led to believe that it is indicative of the lengths to

which appellees are forced to go in order to sustain

their case. We challenge counsel to show a single

line of the decision of the Trial Judge which would

sustain the statement of the brief, or a single word



of evidence upon which, the Trial Court might so have

found. What the evidence was as to the quarters

furnished these women, we have set out in our open-

ing brief, pp. 16 and 17. We are only surprised that

so learned counsel should have displayed so reckless

a disregard for the record.

VI.

THE MAXIM ''EES IPSA LOQUITUR"
APPLIES.

(a) We have already briefly discussed this prop-

osition in our opening brief under the heading,

i i There is no presumption of negligence in the case,
'

'

Page 57. Counsel has cited several cases on this

point, but few of which have any real bearing on the

case at bar. The cases cited for the most part state

the rule as indicated by the maxim with entire fair-

ness except that in several of the cases it was not

necessary for the court to state the rule at its fullest

length.

The first case cited (evidently an error in the

brief) is Southern Pac. Co. v. Gavin, 144 Fed. 348.

This was a case in which the injuries received w^ere

caused by the derailment of a train. It falls within

that line of cases where the injury was directly

caused by an instrumentality directly within the

power of the defendant company.

The same may be said of the case of New Jersey

St. R. Co. V. Purdy, 142 Fed. 955. This was a col-

lision case between a street-car and a truck. The

Court quoted the law from Inland d Seaboard Coast-



ing Co. v. Tolson, 139 U. S. 551, which correctly lays

down the law.

We especially call the Court's attention to the dis-

cussion of the doctrine of res ipsa loquitur, as con-

tained in the case of Cincinnati etc. Ry. Co. v. South

Park Coal Co., 139 Fed. 528. Lurton, then Cir-

cuit Judge, discusses the case of Gleason v. Vir-

ginia etc. Ry., 140 U. S. 435, in the following lan-

guage :

" * * * Thus, Mr. Justice Lamar, in

Gleason v. Virginia Midland R. Co., 140 U. S.

435, 443, 35 L. Ed. 458, 463, 11 Sup. Ct. Rep. 859,

862, says :
' Since the decisions in Stokes v. Sal-

tonstall, 13 Pet. 181, 10 L. Ed. 115, and New
Jersey R. & Transp. Co. v. Pollard, 22 Wall. 341,

22 L. Ed. 877, it has been settled law in this court

that the happening of an injurious accident is,

in passenger cases, prima facie evidence of negli-

gence on the part of the carrier ; and that (the

passenger being himself in the exercise of due

care) the burden then rests upon the carrier to

show that its whole duty was performed, and that

the injury was imavoidable by human foresight.

'

"Now, it is clear that the learned Justice did

not mean that a presumption of negligence would

arise upon mere proof of injury to a passenger,

without any regard to the nature of the injury

or the circumstances connecting the carrier with

its infliction. Neither of the cases referred to

by the learned Justice, nor the one in which his

observation was made, involved any question of

the presumption of negligence from mere proof
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of any injury to a passenger; and it is not likely,

as such actions stand upon the ground of negli-

gence, that negligence would be inferred from

nothing more than evidence that a passenger

sustained an injury while upon his journey.

The evidence should go further, and at least show

that the carrier was connected with the cause

of his injury. In other words, the presumption

is one which arises not from the mere naked

fact of an injury, hut from the circumstances

which characterize the injury * * * ."

In the cited case of Lee Line Steamers v. Robinson,

218 Fed. '559, the Court lays down the rule that

*'Where the character of the accident is such as to

strongly point to a cause which is abnormal and negli-

gent, it devolves upon the defendant to explain that

that abnormal cause was not due to want of due

care."

(b) Furthermore, we contend that the doctrine

of res ipsa loquitur has no place in the case at bar,

for the reason that such doctrine applies only in cases

where the complainant relies upon general negligence,

and that in any case in which the plaintiff alleges

specific negligence he may not rely upon the doctrine

of res ipsa loquitur.

In Midland Valley Ry. v. Conner (8th C. C. A.),

Smith, C. J., says (217 Fed. 956) :

''It is a matter of grave doubt as to whether

this rule has any application in this case. It has

been many times held that where the plaintiff

alleges specific acts of negligence instead of gen-
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eral negligence, it has no application whatever."

(Citing many cases.)

The rule that where the pleading sets out a par-

ticular case of injury the right to rely on res ipsa

loquitur is waived, has been adopted in Missouri

(Todd V. Missouri Pacific Ry. Co., 126 Mo. App. 684,

and many cases ^there cited) ; in Illinois (Chicago

Union Traction Co. v. Leonard, 126 111. App. 189) ;

,in Texas (Norton v. Galveston etc. Co., 108 S. W.
1044) ; in Georgia (Palmer Brick Co. v. Chenall, 119

Ga. 842) ; in Indiana (Terre Haute etc. Ry. v. Sheeks,

155 Ind. 74) ; and in several other states.

Stewart v. Van Derventer Carpet Co., 138 N. C. 66 :

''The rule of res ipsa loquitur does not relieve

the plaintiff of the burden of showing negligence,

nor does it raise any presumption in his favor.

Whether the defendant introduces any evidence

or not, the plaintiff in his case will not be enti-

tled to a verdict unless he satisfies the jury by a

preponderance of the evidence that his injuries

were caused by a defect in the elevator, attribu-

) table to the defendant's negligence. The law

attaches no special weight as proof to the fact

of an accident but simply holds it to be sufficient

for the consideration of the jury, even in the

absence of any additional evidence."

In the case at bar the appellees in their libels set

out with great particularity the acts of negligence

upon which they rely. (Tr., pp. 9, 10, 11, 13, 15, 16

and 17.) Evidence was offered and received upon

all of these alleged acts of negligence. Having failed
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to sustain (as we contend) a single element of negli-

gence on the part of the appellants the appellees now

seek to rest their case on the maxim of res ipsa

loquitur. It is to meet exactly this course of con-

iduct of a case that the courts have held that where

specific acts of negligence are alleged and sought to

be proven, that upon a failure so to prove, the pleader

may not fall back upon the maxim.

We therefore submit that the rule cannot apply

—

1. Because the accident was not caused by any

instrumentality within our power

;

2. Because "the circumstances which characterize

the injury" clearly negative any negligence

on the part of the steamship

;

3. Because appellees waived the right to rely on

the maxim by pleading and endeavoring to

prove particular causes of injury ; and

4. The accident was too remote from any cause

which would raise a presumption of negli-

gence on the part of the steamship.

VII.

THE EVIDENCE DOES NOT WARRANT THE
FINDING THAT THE SHIP'S DOCTOR
WAS A COMPETENT SURGEON AND
PHYSICIAN.

The evidence of L. E. Bemis (Tr., pp. 36 to 43 inch),

the agent of the Toyo Kisen Kaisha at San Francisco,

where Dr. Hillyer was engaged, and the evidence of

Wm. H. Avery, Assistant General Manager of the

Toyo Kisen Kaisha (Tr., pp. 46 to 51 inch), prove

beyond peradventure of doubt the care shown by the
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company in the selection of a surgeon for the appel-

lant steamship. This testimony, counsel for appel-

lees did not so much as seek to controvert.

So far as appellees' brief goes, the only charge

against the doctor is that he received a salary of

$60.00 per month. (Appellees' Brief, p. 19.)

We, however, presume that the counsel mean to

suggest that the care given the appellees after the

accident is evidence that the surgeon was not pos-

sessed of sufficient skill to hold the position.

The answer to this contention is fully set out by

the cases cited in our opening brief (pp. 67 to 70,

inch). These cases uniformly hold that lack of care

in the selection and employment of a surgeon is not

shown by proof of mistake in diagnosis, or even of

negligence in the treatment of any particular case.

VIII.

DEGREE OF CARE REQUIRED.

As stated in our opening brief, we are mlling and

glad to accept the most severe rule laid down by any

Court as to the degree of care required of us in the

treatment of our passengers. We believe that no

stricter rule has ever been laid down than that in

Stokes V. Saltonstall, 13 Pet. 181, 191, upon which we
rely. (Appellants' Brief, p. 43.)
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SUMMAEY.

Siunmarizing, therefore, tlie points of Appellees'

Brief, we would say

:

1. The Steamship Company was not an insurer

of the safety of the appellees

;

2. The findings of the Trial Judge as to our negli-

gence are not sustained by the evidence

;

3. The Court could not rightfully take into con-

sideration in assessing damages the want of

care of either the master or surgeon, if such

want of care should be proven

;

4. The admission of counsel shows the appellees

guilty of contributory negligence

;

5. There is no finding, or evidence upon which a

finding could be based, of any negligence on

the part of the Company in providing suit-

able quarters for the appellees

;

6. The maxim of ''Res ipsa loquitur" does not

apply;

7. The evidence does not warrant any finding that

the surgeon was incompetent

;

8. The company has lived up to the highest degree

of care required of it. v

Dated at San Francisco, May -^, 1918.

Respectfully submitted,

SMITH, WARREiN & WHITNE^,


